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TRADEMARK DIVERSIFICAIION 


• Trademark diversification is not an indirect means of advertising; it is a means of 
exploiting a trademark that has become known and, therefore, has value. 

• ItisincreasinglycommontomadcetnewproductsunderweU-knovvntrademaik; 
-Coca-Cola clothes 

-Jaguar wallets and pens 
-Porsche sunglasses and leather goods 
-Cartier cigarettes, lighters and watches 
-Dunhill 

• Vigorous efforts are made by trademark owners to prevent others from using their 
trademarks. 

« Cigarette manufacturers free tie problem of unauthorized use of their trademarks, 

■ including on products marketed to children Like other companies, tobacco companies 
take legal action to proteettheir rights. 

• Tobacco companies are makers of a legal product and should not be denied file same 
opportunity other companies enjoy to capitalize on popular trademarks because of 
notions that condemn anything associated with tobacco. 

• Gmeral bans on logo licensing involving tobacco products are incompatible with well- 
established principles of European trademark law. 
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TRADEMARK DIVERSMCATTON 




Trademark diversification is not an indirect means of advertising; it is a means of exploiting 
a tradanark that has become known and, therefore, has value. 









Its common practice for a company to "market' new products undo - a well-known 
trademark For example, Coca-Cola has licensed its name for a line of clothing, the Jaguar 
logo appears on wallets and pens, and clothing designers laid their names to products like 
perfume, jewelry and bed linens. 

These efforts are not aimed at marketing of the "root" product but at branching out into 
other product areas using a well-known, recognizable logo as a stepping stone. 

Trademark infiingement is a problem for any company with a well-known logo. Cigarette 
manufacturers, just like manufkturers of other legal products, lace unauthorized use of 
their trademarks, including on products marketed to children. Like otha: companies, 
tobacco companies take vigorous legal action to protect their rights. 

Some antitobacco activists feel that tobacco companies should not be permitted to use their 
logos on non-tobacco products. But, tobacco companies are makers of a legal product and 
should not be denied the same opportunity other companies aijoy to capitalize on popular 
trademarks because of notions that condemn anything associated with tobacco. 

General bans on logo licensing involving tobacco products are incompatible with well- 
established principles of European trademark law. 
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TRADEMARK DIVERSIFICATION 


• Trademark diversification is not an indirect means of advertising; it is a 
means of exploiting a trademark that has become known and, therefore, 
has value. 

• It’s common practice for a company to "market" new products under a 
well-known trademark. For example, Coca-Cola has licensed its name 
for a line of clothing, the Jaguar logo appears on wallets and pens, and 
clothing designers lend their names to products like perfume, jewelry 
and bed linens. 

• These efforts are not aimed at marketing of the "root" product, but at 
branc hin g out into other product areas using a well-known, recognizable 
logo as a stepping stone. 

• Trademark infringement is a problem for any company with a well- 
known logo. Cigarette manufacturers, like manufacturers of other legal 
products, face unauthorized use of their trademarks, including on 
products marketed to children. Like other companies, tobacco 
companies take vigorous legal action to protect their rights. 

• Some antitobacco activists argue that tobacco companies should not be 
permitted to use their logos on non-tobacco products. But tobacco 
companies are makers of a legal product and should not be denied the 
same opportunity other companies enjoy to capitalize on popular 
trademarks because of notions that condemn anything associated with 
tobacco. 

• General bans on logo licensing involving tobacco products are 
incompatible with well-established principles of European trademark 
law. 
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TRADEMARK DIVERSIFICATION 

"[G]eneral bans on logo licensing 
involving tobacco products would be incom¬ 
patible with long-established principles 
of international trade-mark law." 

Ulf Bernitz, 

Dean of the Law Faculty, 
Stockholm University 

Some have proposed banning the use of tobacco 
product trademarks in connection with nontobacco products. 
Such proposals mistakenly assume that the use of such trade¬ 
marks in a nontobacco context is an indirect means of adver¬ 
tising or promoting tobacco products. In fact, trademark 
diversification is not a promotional technique at all. 

Rather, it is a means of exploiting a trademark that has 
become known and therefore has value. 

It is an increasingly common practice to "spin off" 
new products by marketing them under a trademark that has 
acquired some cachet. The licensed products are not marketed 
in an effort to sell the "root" product. Rather, the trade¬ 
mark has some "detachable" qualities that help build demand 
for the licensed goods. Many companies have thus sought to 
capitalize on the power of strong, well-known brands. 2 


Ulf Bernitz, Logo Licensing of Tobacco Products — Can It 
Be Prohibited ?, 4 European Intellectual Property Review 137 
(1990). 

See "What's in a Name? What the World's Top Brands Are 
Worth," Financial World, Sept. 1, 1992, p. 37. 
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Thus, Coca-Cola -- to name one example cited by 
Financial World -- has licensed its trademark for soft drinks 
for use in connection with a line of clothing. Jaguar, an 
automobile manufacturer, allows its trademark to be used for 
wallets and pens. The Porsche automobile trademark is used on 
sunglasses and leather goods. Cartier, the jewelers, have 
licensed cigarettes, lighters and watches while Dunhill, 
famous for pens, also makes cigarettes. Internationally known 
clothing designers such as Giorgio Armani, Calvin Klein, Yves 
St. Laurent and Ralph Lauren have licensed their names for use 
on products ranging from eyeglasses and underwear to umbrellas 
and bedsheets. 

Few would maintain that these companies are 
attempting to market the successful products that originally 
carried these valuable trademarks by causing those trademarks 
to appear on other products. Advertisements for cologne under 
the "Polo" trademark seldom are decried as "indirect advertise¬ 
ments" for "Polo" shirts or jeans. Such trademark diversifi¬ 
cation is, instead, a standard attempt to sell a new brand in 
one product category by taking advantage of a trademark made 
popular in another — a trademark that has come to be 
associated with the various hallmarks of quality. The same is 
true of marketing a nontobacco product under the trademark of 
a tobacco product. 

The value of trademark diversification from one 
product category to another is underscored by the vigorous 
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efforts made by trademark owners to prevent others from 
exploiting their trademarks. The use of well-known trademarks 
on collateral goods is endemic to the Asian countries, for 
example, and many multinational consumer goods companies that 
own internationally well-known trademarks have been victimized 
by collateral goods piracy in Asia. Many foreign agents and 
investigators work for these multinational companies to detect 
such piracy. 

In the U.S., the winemakers Ernest and Julio Gallo, 
for example, sued their brother Joseph for trademark infringe¬ 
ment for marketing cheeses under the Gallo name. No one 
claimed, incidentally, that Joseph was attempting to promote 
Gallo wine. Similarly, Fabbrien D'Ami Pietro Beretta, the 
gunmakers, sued General Motors for the latter's unauthorized 
use of the Beretta name to market a compact car. Clearly, 

GM's use of the name "Beretta" for its car was not a char¬ 
itable effort to encourage gun sales. Rather, GM obviously 
chose the name "Beretta" in order to help sell a new car. 

Cigarette manufacturers have faced similar problems 
with the unauthorized use of their trademarks. A variety of 
products have appeared around the world featuring the unautho¬ 
rized use of tobacco trademarks and logos -- including prod¬ 
ucts marketed to children or used by children. The most 
egregious examples include the use of tobacco trademarks and 
logos in connection with school notebooks, kites, gum, candy 
cigarettes, video games and even toys. 
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The tobacco companies consider any such use as a 
violation of their trademark rights and policies. As with any 
other trademark infringement, the companies take legal action 
to protect their rights. Since January 1, 1987, the three 
members of the U.S. Cigarette Manufacturers Association have 
initiated approximately 342 cases against unauthorized use of 
their well-known tobacco trademarks on collateral goods, 
including more than 200 in Asia during that period. The legal 
remedies they have invoked exist to protect trademarks 
precisely because of the long-established principle that those 
who endeavor to build a franchise of customer goodwill should 
have the right to benefit from it. 3 

There is no justification in treating tobacco 
companies any differently from manufacturers of other 
products. As makers of legal products with substantial 
consumer recognition, the tobacco companies should not be 
denied the opportunity to capitalize on that recognition and 
diversify their product base because of ill-conceived notions 
that condemn anything associated with tobacco. The Marlboro 
name, for example, has been valued at $31 billion -- one of 
the most valuable trademarks in the world -- and its owner 
should not be denied the freedom to reap the value of that 
trademark by applying it to nontobacco products. Indeed, 

3 See "Violation of Company Trademarks Can Affect Product 
Sales, Image," Marketing News, August 24, 1979. 

4 Financial World, Sept. 1, 1992, p. 47. 
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general bans on logo licensing involving tobacco products are 
incompatible with well-established principles of European 
trademark law. 5 


Bernitz, supra note 1, at 139. 
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TRADEMARK DIVERSIFICATION 
Selected Source Materials 
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BAN ON ADVERTISING—WHAT THEN? 

Karl Warnberg 


The consequences of tobacco smoking have become the subject of increasing 
interest. This interest has centered on the health risks to which a smoker is ex¬ 
posed and the unpleasantness inflicted upon non-smokers by smokers. The rising 
consumption of tobacco by young people is often cited as a disturbing trend. 

When measures are considered to reduce the consumption of tobacco, the 
subject of advertising always becomes an issue. It is easy to understand why to¬ 
bacco advertising has become a topic of major interest. It is the most striking 
component in marketing efforts. One common conclusion is that people smoke 
more than they otherwise would, as they can hardly avoid coming in contact with 
advertising. It is therefore scarcely suprising that the idea of reducing tobacco 
consumption by banning advertising has become widespread. 


REASONS FOR A BAN ON ADVERTISING 

The reasons cited in different quarters for banning tobacco advertising can 
be summarized under three main headings: reducing consumption, avoiding 
starting smoking, and symbolic action. 

Reducing Consumption 

Reducing consumption is regarded as a desirable measure for smokers. Smok¬ 
ers should actually give up the habit completely. Those who do not should switch 
to forms of smoking which present fewer risks to health. 

Starting Smoking 

The proportion of smokers is increasing among young people and women. 
This has resulted in a demand for measures especially aimed at inducing young 
people not to start smoking or at least to postpone their smoking debut. 

Symbolic Action 

A ban on tobacco advertising would demonstrate the concern of the authori¬ 
ties over the rising consumption of tobacco. The absence of a ban on advertising 
has been interpreted as an indication of society’s acceptance of tobacco advertis¬ 
ing and the things it stands for. 
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THE DECISION-MAKING PROCESS 

The tobacco trade is appreciative of the desirability of channelling tobacco 
consumption along more innocuous lines. However, measures recommended by 
the government should be derived from a rational process of decision-making. 
Means used to reduce tobacco consumption should be assessed with respect to 
effects and costs. Decisive action should be taken only after the relevant facts 
have been gathered and analyzed, making it possible to compare the different 
measures. Certain measures maybe ruled out at an early stage because their effects 
can be regarded as too slight to justify consideration. Other measures may also 
prove to be counter-productive to the attainment of objectives. 


THE SWEDISH TOBACCO MARKET 

In principle, there are no essential differences between the tobacco trade and 
other consumer-product trades. Businesses can be started, and competition is ra¬ 
zor-sharp. This has led to skyrocketing advertising costs in recent years. The ques¬ 
tion can then be raised as to whether this expanded advertising is in the interests 
of consumers. I am personally inclined to answer “yes.” Advertising is an inte¬ 
grated part of the competitive mechanism which compels the use of efficient, 
consumer-oriented product handling. This can be verified by listing the main rea¬ 
sons for the increasing use of advertising. 

Advertising Has Furthered Product Development 

The past decade has witnessed a breakthrough for product development in 
the tobacco trade. New cigarette brands launched in Sweden have had per-packet 
advertising budgets about ten times bigger than for old, established brands. 

Advertising Has Furthered Price Competition 

At the present, there are no restrictions on pricing and competition is fierce. 
This assumes that advertising informs consumers about what the market has to 
offer and about prevailing prices. 

There are differences between the tobacco trade and other trades with re¬ 
spect to advertising standards. Tobacco advertising is subject to very severe re¬ 
strictions which vary from country to country. Two basic principles can be dis¬ 
tinguished in Swedish practice. Advertising is to serve as a competitive instrument 
and not as a device to promote large-scale smoking. Advertising may not be aimed 
at children and adolescents. Advertising of tobacco products shall be devised in a 
restrained and proper manner. Advertisements for smoking tobacco products are 
restricted to showing a picture of the product and the package. Texts must be 
kept strictly informative and may not contain any formulations of suggestive 
character. 

Strict rules also apply to which advertising media may be used. Weeklies and 
other publications primarily aimed at readers under 21, sports magazines, the 
sports pages of daily newspapers and cinema adverting films are examples of pro¬ 
hibited media. Tobacco advertising may notoccur in schools nor in premises used 
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by children and adolescents. Nor may tobacco products be advertised in public 
transport facilities, outdoors (on bill boards), at bus stops, stations, in hospitals, 
or in other public health units, or by direct mail. 

The question of whether an advertising measure constitutes an infringement 
of the rules is determined by the Consumer Ombudsman and the Market Court 
in accordance with stipulations in the Marketing Practices Act. The Marketing 
Court has been authorized to use due process of law in order to increase the strin¬ 
gency of ethical rules. As a result of different court rulings, this has been the case 
to no mean degree. Substantial fines must be paid by anyone found violating the 
rules. 


SCOPE AND DESIGN OF AN ADVERTISING BAN 

A ban on tobacco advertising is currently being discussed in many parts of 
the world. The consequences of any such ban will depend on its scope and design. 
Many different models are conceivable. The definition of “tobacco products” 
should not prove to be any problem. However, including all kinds of tobacco 
products in a ban on advertising is by no means self-evident. Should advertise¬ 
ments for snuff (an example of a sound alternative to smoking) be forbidden? 

The concept “advertising” is much harder to define. There are many sales 
promotion measures which could replace advertising. They would exert a clan¬ 
destine influence, in contrast to the advertising readily discernible by the public. 
If these measures are also included in any ban on advertising, difficulties in exer¬ 
cising due control are bound to increase. How is the line to be drawn between 
prohibited and permissible advertising in a shop? 

One of the most difficult problems presented by any ban on advertising 
would be to distinguish between advertising and printed arguments protected by 
“freedom of the press" statutes. A ban on advertising must not put a stop to im¬ 
portant consumer information on new products, new sales outlets, price changes, 
tests of nicotine and “tar” content, etc. 

* Only a few of the administrative problems associated with a ban on advertis¬ 
ing have been touched on here. The idea was not to conduct an inventory of these 
problems but merely to provide examples of some of them. A basic requirement 
for controls is that they must not give rise to arbitrariness. Nor should they lead 
to administrative efforts and cost increases which are disproportionate to the 
objectives of controls. Many factors suggest that a ban on advertising will lead to 
impaired efficiency and to questionable legal situations. The basic problem con¬ 
cerning the effectiveness of a ban on advertising is whether the ban achieves its 
objectives. To what extent will a ban on tobacco advertising lead to reduced con¬ 
sumption of tobacco and a decline in the number of new smokers? 

HOW VALID ARE ARGUMENTS FOR A BAN ON ADVERTISING? 
Total Tobacco Consumption 

Tobacco advertising always aims at promoting the sale of individual brands. 
The question then is whether or not advertising for a brand product has any 
effect on total demand for tobacco. 
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One country in Western Europe, Italy, has a ban on advertising. The ban was 
introduced in 1962. There are a number of countries in Eastern Europe, such as 
the Soviet Union, Poland and the German Democratic Republic, which have only 
a limited amount of tobacco advertising. Any measurable effect on tobacco con¬ 
sumption by advertising should be apparent if different countries are compared. 
Unfortunately, no such special studies have been conducted on consumption level 
and consumption trends in countries with and without tobacco advertising. How¬ 
ever, it should be noted that Italy has displayed a far greater increase in per capita 
cigarette consumption than Sweden. As far as we can determine, cigarette con¬ 
sumption in Eastern European countries has also increased more rapidly than in 
Sweden. The comparisons were based on the “number of cigarettes” consumption 
unit. If consumption is measured in terms of weight, the consumption of ciga¬ 
rettes per adult has actually declined in Sweden since the middle of the 1960s as 
a result of a change to smaller cigarettes. 

New Smokers 

It is also evident that a ban on advertising can only reduce the number of 
smokers if tobacco advertising is capable of enticing people to start smoking in 
the first place. Therefore, the smoking debut of young people is a matter of spe¬ 
cial interest. 

Research conducted into the reasons why people start smoking point une- 
quivocably to social and psychological causative factors, such as compensation 
mechanisms, group adaptation, revolt against authority and curiosity. As far as 
we know, advertising has never been ascribed any causative role. 

Conclusions 

To summarize, there is no evidence to support the view that a ban on adver¬ 
tising would have a positive effect on smoking habits. No empirical research has 
been able to show that aggregate brand advertising leads to greater total tobacco 
consumption. Nor has anything been found to suggest that advertising entices 
non-smokers, young people in particular, into becoming smokers. It follows, 
therefore, that there can be no evidence showing that a ban on advertising would 
result in reduced tobacco consumption and fewer new smokers. 

Competition and a Ban on Advertising 

In addition to their intended, immediate effects, every system of controls, 
including a ban on advertising, produces a number of side-effects. These side- 
effects may be beneficial or adverse depending on the nature of the controls. In 
many instances, side-effects acquire greater importance than main effects. 

Advertising and Product Development 

Advertising provides a means with which salesmen are able to communicate. 
Information on different changes can be transmitted via advertising. In the case 
of tobacco products, for example, changes of this type may involve the introduc¬ 
tion of new products, product versions and new packaging. Advertising is also 
used to provide reminders about product assortment and other circumstances. 

This leads to the conclusion that advertising and product development are 
closely linked. 
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To a great extent, product development has aimed at adapting cigarettes in 
response to medical research findings on tobacco and health. A primary objective 
has been to reduce the “tar” content of cigarette smoke. Relinquishing advertising 
as a means of influencing smoking habits would be an unfortunate development. 


SIDE-EFFECTS OF A BAN ON ADVERTISING 

A ban on the use of advertising would not result in any decline in the inten¬ 
sity of competition. However, competition would be transformed. Certain com¬ 
panies would be favored; others would be at a disadvantage. The results would 
depend upon the measures allowed to replace advertising. It is difficult to make 
any forecasts in this respect. 

Personal selling would probably increase. It follows that communications 
would have to be verbal if mass-media messages were prohibited. In addition to 
using more conventional salesmen, companies would also employ shop consult¬ 
ants, demonstrators, course leaders etc. 

Imaginative marketers will also obviously think up many new sales promotion 
measures. Retailers will acquire a key role when opportunities disappear for di¬ 
rect producer communication with tobacco consumers. Retailers are the people 
in touch with the public. Tobacco companies will vie with one another for access 
to dealer shop windows and shelves, offering enticements such as rents, fees, con¬ 
tests, premiums, rebates, etc. 

I believe that we are all appreciative of the problems faced by the authorities 
in trying to reconcile two partially irreconcilable ambitions: a free tobacco mar¬ 
ket and a damper on tobacco consumption. However, we feel that there are other 
and better measures than a ban on advertising, a measure which would disrupt 
efficient machinery for product development and information. 
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INTERNATIONAL EXPERIENCE WITH CIGARETTE ADVERTISING BAN 


• In general, there is no relation between smoking incidence - in juveniles or adults - and 
advertising restrictions. In feet; numerous studies indicate that consumption is declining 
in many countries -where advertising is allowed, while increasing inmany countries 
where it is prohibited 





For example, in Finland and Norway, where tobacco advertising has been banned for 
more than a decade, the incidence of smoking among youth has either remained 
essortially fee same or increased since imposition of fee bans. These findings are 
corroborated by other studies, including a survey by fee World Health Organization. 

Studies also indicate that smoking by adults is unaffected by advertising controls. For 
instance, in a stuffy of Soviet-bloc countries and free-market economies, smoking 
increased in fee Soviet-bloc countries, even though advertising didn't exist atthattime, 
while smoking in fee tree-market countries was not substantially affected 

Introduction of U.S. cigarettes in Japan, South Korea, Taiwan and Thai]and has not 
caused an increase in smoking The only impact of fee introduction of U.S. cigarettes 
was that some consumers switched from domestic brands to U.S. brands. The 
govanment tobacco monopolies continue to dominate fee market 

Areportby the Toxic Substances Board ofNew Zealand purported to show that there is 
a relationship between legislation banning tobacco promotion and reduced uptake of 
smoking by juveniles. In reality, tire study was flawed, and its conclusions invalid 


• The TSB report was cited in fee recent Quebec Superior Court decision in 1991 which 

struck down Canada's tobacco advertising ban as unconstitutional The Court stated that 
neither fee TSB report or nor any scientific document demonstrated that a ban on 
advertising would affect consumption 


• The Quebec Court ofAppeal subsequently reinstated fee advertising ban even though it 

agreed that fee evidence at trial failed to establish that fee banwas likely to reduce 
consumption The Canadian Supreme Court lias agreed to hear a challenge to the Court 
of Appeal's decision 
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INTERNATIONAL EXPERIENCE WTIH aGARETIE ADVERTISING BANS 


In general, there is no relation between smoking incidence in a particular country and 
advertising restrictions in that country. 


• Tobacco product consumption appears to be higha: in many countries where advertising is 

forbidden than in many countries where advertising is allowed 

Trends in Smoking Among Young People in Scandinavia 


• Finland 


Tobacco advertising sevoely restricted since 1978. 

Smoking incidence among juveniles had been declining sharply before the ban. 

Smoking incidence among juveniles increased after inposition ofban 

"On the basis of the situation of the early 1990s, smoking does not appear to be 
decreasing atlhe moment" (1991 study published in Finnish Medical Gazette.) 





Norway 

- Tobacco advertising banned in 1975. 

Total incidence of daily smoking among adults remained essentially unchanged 
between 1979 and 1989. 

If juvenile smoking incidence had declined significantly since 1975, adult smoking 
incidence would have Men correspondingly, which it did not 

"Smoking incidence in 1987 remained higher in Norway than in United States or 
Great Britain." 

'Even though the law to stop tobacco advertising has ameaningful content we 
cannot see that it has had a fundamental effect upon the sale or use of tobacco." 
(Gdestam and Gotestam, Smoking and Attitudes Toward Smoking inNorway 
(1990).) 


Cross-countrv Surveys on Juveniles 





WHO survey found "no systematic differences" between juvenile smoking in countries 
where tobacco adver tising is completely banned (e.g., Norwuy, Finland) and in countries 
where it is not (e.g, England, Austria). 
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• Three (Mdreris Research UrA(CRU) studies andWHO study disclose that tie incidence 
of smoking among young people is higher in many places where advertising is banned 
than where it is not or the incidence of juvenile smoking is found to be virtually identical in 
both situations. 

• Examples 

- 16-country study by CRU: proportion of 11- 15-year-olds who said they smoke 
reg ularly was significantly higher in Norway (13%) and Sweden (10%) than in 
Spain (7%) (minor advertising restrictions), Hong Kong (3%) (few tobacco 
advertising controls), cr Kenya (0.5%) (no restrictions). 

— Si ngap ore- Tobacco advertising banned since 1970. Health Ministry data 
i ndic ate smoking among 15-19 year-old boys jumped from 5.5% in 1987to 
12.3% in 1991. 

Tobacco Advertising and Smoking by Adults 

a Evidence indicates that tobacco product consumption by adults is unaffected by 

advotising controls. 

• Developed countries 

- StatisticsfiomFinlandandNorwayestablishtiiatadultperc^)italtDbacco 
product consumption began declining before advotising controls were 
imposed and thereafter either continued to decline or increased somewhat 

- 16-countiy study of 8 Soviet-bloc countries and 8 tree-market countries disclosed 
that smoking; increased between 1970 and 1984 in Soviet-bloc countries, even 
though advetising did not exist during this period Consumption troids for 8 ftee- 
maiket countries not substantially affected 

- R. Masir oni table of yearly cigarette consumption pa adult in 122 countries. 
J udging by per capita consumption, one cannot tell which countries allow tobacco 
advertising andwhich do not 

• Section 301 countries 

- Introduc tion of U. S. cigarette in Japan, South Korea, Taiwan and Thailand, along 
with limited advertising (except Taiwan), has not resulted in increased smoking in 
those countries. 
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- M ad diree countries diatpemtit advertising, ad that occurred was a switch 
seme consumers from domestic brands to U.S. brands; however, domestic 
tobacco monopolies continued to dominate the market in those countries. 

• The developing world 

- Limited data and information on controls is available, buttmds to buttress 
conclusions regarding no advotising inpact 

- Dr. Eugene M. Lewit considered effects of advertising restrictions in less- 
developed countries (LDCs): "evidence from a sample of LCDs suggests that the 
existence of advertising restrictions per se had little if any effect in trends in or cn 
the level of cigarette consumption". 

• New Zealand report 

- ToxicSubstancesBoardofNewZealandclaimediniepoitftiatdatafrom 
18 countries "shows that there is a relationship between legislation banning 
tobacco promotion and reduced uptake offee habit byyoung persons." 

- Report suffers from methodological and other flaws that invalidate its 
conclusions; conclusions based on misleading and self-contxadictoiy data 

- When data corrected and re-analyzed, "trend is for increasing strength of 
restriction to be associated with smaller drops in consumption The stronger the 
restriction, the smaller the annual fed in consumption." (Pete* Mullings, chairman. 
Sage Consultants, Ltd, 1991.) 

• The Canada advertising case 

- Quebec Superior Court, struck down as unconstitutional Canada's 
tobacco advertising ban. 

- Court found' 'no rational connection'' between die means chosen and die 
legislation’s objective of reducing smoking. 

- Court concluded neither TSB report nor any scientific document demonstrated 
that a ban on advertising would affect consumption. 

- "Thoe is no evidence that advertising as such entails a danger to public health," 
the Court observed "As Aristode said die word 'dog' never bit anyone." 
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The Quebec Court of Appeal subsequently reinstated the advertising ban even 
though it agreed that die evidence at trial Med to establish that the ban was likely 
to reduce consumption. The Canadian Supreme Court has agreed to hear a 
challenge to the Court of Appeal's decision. 
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